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to participate, and we understand the dynamics that make such conversations unlikely to occur.
However, this left us with an insufficient foundation to make observations and conclusions in
response to specific allegations in individual cases — allegations that but for a full and fair vetting
of facts, cannot be resolved based on the mere assertion of one party to the dispute. We are
hopeful that OCR will bring resolution to the campus community by addressing the unresolved
allegations raised by OSAC. While we remain available to those who wish to be heard, we
recognize that









V. The Evolution of Policies, Procedures and Practices

The College has made significant investments to address issues of sexual and
gender-based harassment and violence over the past several years. Many of these efforts have
been at the College’s own initiative, while others have been driven by steadfast pressure from
activists and student/faculty groups.

In the fall of 2011, the College convened a Sexual Misconduct Committee,
charged with making recommendations to the Dean of Students Office. The College also
reviewed recommendations from two faculty members who would later, in February 2012, assist
in forming the Oxy Sexual Assault Coalition (OSAC). In November 2012, OSAC issued a list of






We encourage any individual who has reported sexual or gender-based violence
to the College (anonymously or otherwise), whether or not those complainants were the subject
of an investigation or adjudication by a hearing panel, to consider reaching out to the College’s
Title IX Coordinator to address any outstanding concerns and share feedback about their
participation in the process. We have learned indirectly that there are concerns that individuals
may have been discouraged from reporting an incident of sexual misconduct under prior policies
and administration. We especially encourage those individuals who felt they were discouraged
from reporting an incident to the College or from moving forward with an investigation and
resolution to contact the Title IX Coordinator to explore current options for support,
accommodations, protective measures or resolution of a complaint.

In addition, we encourage Occidental to review all anonymous and informal
reports received for the past two years and to ensure that each complainant known to the College
receives information about resources, accommodations and current options for reporting and the
resolution of a report, both on-campus and off-campus.

B. Policy Evaluation

We recommend that the College finalize the Interim Policy. In doing so, we
recommend that the College consider: 1) clarifying and coordinating reporting responsibilities
for campus employees (faculty and staff) to integrate the multiple reporting requirements and
systems under the Clery Act (Campus Security Authority), Title IX (responsible employee),
mandatory child abuse reporting and California state law (obligations of health care
professionals); 2) drafting procedures for resolution of complaints against staff and faculty; 3)
incorporating expanded guidance from the pending regulations implementing the 2013
Reauthorization of VAWA, including the requirement that the parties may be accompanied by an
advisor of their choice; and 4) supplementing the Interim Policy with additional resource
documents, including FAQs, flow charts and a “real talk” version of the policy to reinforce
clarity and ongoing delivery of relevant information.

C. Hearing Coordinator

Although the College has continued to expand staff and dedicate resources to this
critical arena, we recommend that the College supplement the personnel and resources available
to respond to Title IX reports by hiring a permanent Hearing Coordinator to facilitate the
implementation of the Interim Policy.

D. Implementation and Internal Protocols

We recommend that the College conduct
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We live in a community of diverse ideas and beliefs. This means there may be
more than one right way to respond to sexual or gender-based harassment and violence.® Our
hope is that the meaningful participation of campus activists and community members, the steps
taken by the College, our recommendations, and the forthcoming conclusions by the DOE
provide a platform where the Occidental community can heal and rebuild trust.

At Occidental, we have sought input from all voices. We listened with an earnest
intent to hear all insights. We are particularly grateful to the individuals who candidly shared
their experiences, observations, recommendations and hopes with us. We encourage a continued
dialogue and conversation on these issues and remain available to any Occidental community
member, through the anonymous suggestion box* and/or direct communication.

In synthesizing these thoughts for the Occidental community, we brought our best
efforts, informed by our collective forty-five years of experience with sexual and gender-based
harassment and violence, the current state of the evolving law and insights gleaned from our
work on campuses across the country. We are grateful to President Veitch, the Board of Trustees
and senior leadership for entrusting us with this responsibility and for embracing the College’s
mission to provide a welcoming and safe environment for all students and employees.

%2001 Revied Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third PartiesTitle IX, at iii, http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf.

* The anonymous suggestion box is available at https://oxy.qualtrics.com/SE/?SID=SV_8d1V3gEt6szEaix.
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l. Introduction

In late March 2013, we were engaged by Occidental College to conduct an
external policy audit and assessment regarding the College’s response to sexual and gender-
based harassment and violence under Title IX of the Education Amendments of 1972.> At the
time of our engagement, the College was working with its community to address concerns about
its response to sexual and gender-based harassment and violence. Students and faculty, through
the Oxy Sexual Assault Coalition (OSAC), were openly critical of the College’s process. Prior
to our arrival on campus, there was open campus dissension following interactions between the
President, other members of senior administration and OSAC. Nationally, the efforts of
coordinated activism by students began to take root, and the federal government, through the
United States Department of Education’s Office for Civil Rights (OCR), focused their
enforcement efforts on Title IX across the nation. Indeed, campus efforts at Occidental found a
national platform, and later that spring, OCR notified the College that it was opening an
investigation into complaints of discrimination on the basis of sex.

In April 2013, OSAC informed the Occidental community that it had filed two
federal complaints against the College. In its open letter to the community, entitled “Why is
OSAC Filing Federal Complaints against Occidental College?,” OSAC detailed its reasons for
filing two complaints: “one with the Office for Civil Rights establishing a failure to protect
women on campus and a second complaint documenting violations of the Clery Act, a law that
requires that colleges disclose reports of crime.”®
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moving forward.”” We too, are hopeful that OCR will bring resolution to the campus
community by addressing the specific allegations raised by OSAC. While we remain available
to those who wish to be heard, we recognize that we have gathered sufficient information to
provide guidance to the College, and this report could no longer wait. We also note that the
College maintains a variety of options for individuals to receive support on these matters and
encourage any individual to contact the College’s Title IX Coordinator directly to discuss
concerns, make a report or seek support and assistance.

In addition to the strained campus dynamics, since 2011, the federal government’s
enforcement strategies have become more aggressive and have shifted in tone, focus and
application during the course of our engagement. For Occidental, as for colleges and universities
across the country, the seismic plates have been shifting below the institutional foundations,
leaving many institutions, administrators and students struggling to find stable footing.

Given these dynamics, in many respects, our task was akin to navigating the
straits between Scylla and Charybdis with little hope for successful resolution. Undaunted, we
embraced our task at Occidental. We began with an intense period of community engagement,
dissected policies and procedures and reviewed all cases spanning two academic years (2011-
2012 and 2012- 2013). As detailed in this report, we met or heard from hundreds of students,
staff, faculty, parents and alumni, and reviewed thousands of pages of documents. We led
community forums, had individual conversations with and provided training to students, staff
and faculty. On April 30, we provided the College with specific recommendations about
structure and implementation, most of which were implemented on a timely basis, including
establishing a full-time independent Title IX Coordinator and a full-time confidential victim
advocate.”® During the summer of 2013, we worked diligently to incorporate the lessons learned
from these efforts and interactions to inform our advice as to both implementation and revision
of policies and procedures.

In completing our review, we struggled with how to best capture our observations,
how to bring calm to unrest, how to reconcile law and guidance and, most importantly, how to
help the College best serve its students and employees. This report provides an overview of the
context



A. Scope of Engagement

As noted above, the College first engaged Pepper Hamilton LLP in March of
2013. Inan April 16, 2013 letter to the community, President Veitch outlined our engagement as
follows:

| have asked Ms. Smith and Ms. Gomez to provide an honest
assessment of where we are and where we need to go. Their task
includes a period of community engagement and education, a
review of all relevant policies and procedures, and an evaluation
of our current practices for investigating and resolving reports of
sexual assault. As part of this assessment, they will review a
representative sample of cases from prior years, and will be
available to speak to any participants in those cases who wish to
do so.

We have concluded these tasks: the period of community engagement and
education; the review of all relevant policies and procedures; the evaluation of the College’s
practices for investigating and resolving reports of sexual assault; and, to the best of our ability
given the available information, the review of cases from prior years. Our review included
consideration of both written records and conversations with individuals impacted by and
involved with those cases. To be clear, we were not tasked with reinvestigating prior matters or
commenting on the validity of the outcomes or sanctions. Rather, we reviewed past cases to
understand how policies and procedures were implemented in practice, and to incorporate
lessons learned from that review into policies, procedures and implementation moving forward.
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responding to allegations of sexual and gender-based harassment and violence, to provide
education and training, enhance our understanding of how policy has been implemented at



and to improve the effectiveness of institutional responses. We have had the opportunity to work
with over one hundred private and public institutions across the country in shaping policy,
structuring systems, supporting effective implementation and delivering training and education
programs. We have also had the opportunity to work directly with the DOE, OCR and the
White House Task Force, and to present educational and training programs through the Clery
Center and other professional organizations dedicated to improving campus responses to sexual
and gender-based harassment and violence. We are committed to changing the conversation
with respect to campus responses by building the framework to develop compassionate, trauma-
informed and compliant practices that tend to the individual needs of students and employees.
Indeed, we start our work at each institution by “flipping the lens” and viewing policies,
procedures and practices from the student perspective. The lessons learned from student
perspectives at campuses across the country inform our observations and recommendations.



I1. The Context

In framing this report, it is important to provide an overview of the broader
context of sexual and gender-based harassment and violence on college campuses. The issues
are complex for any single institution to navigate, but in our work across the country, we have
identified many shared themes, dynamics and challenges. This section provides an informed
discussion of the complexities of the issue, which we view as a critical part of educating the
community in order to understand our observations and recommendations and to help pave a
path forward for the Occidental community.

As outlined later in this report, a coordinated response to sexual and gender-based
harassment and violence requires integration of the following concepts:

X The






requirements. While GGP notes that “guidance documents used properly can channel the
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or living arrangements as appropriate, academic support, providing counseling or emotional
support and allowing for other equitable solutions or responses for both parties.
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respond to sexual harassment in the same reasonable, commonsense manner as they
would to other types of serious misconduct.>

Under this lens, enforcement efforts since 2001 have been guided by the following principle:
“OCR always provides the school with actual notice and the opportunity to take appropriate

corrective action before issuing a finding of violation.”* Moreover, the effectiveness of an

institution’s response is based on a reasonableness standard. *

Following the April 4, 2011 Dear Colleague Letter, however, the enforcement
scheme at OCR has evolved. The 2011 DCL styled itself as a call to action, calling upon
institutions to review their policies and implement changes as needed. It also served as a catalyst
for a significant increase in Title IX complaints. Representatives from OCR have publicly
acknowledged a significant increase in sexual harassment and sexual violence complaints in the
post-secondary context; indeed from 2012 to 2013, OCR noted an 88% increase in complaints of
sexual violence in the post-secondary context. Equally as important, OCR has acknowledged a
political priority in responding to sexual violence complaints, noting that any sexual violence
complaint received, even if not timely filed, will trigger a compliance review under Article V of
the CPM. And, as of April 2014, OCR shifted its long-term practice regarding confirmation of
open investigations and now publicizes a weekly list of all active investigations.

The current compliance environment is interpretative at best — the lens being used
by OCR goes far beyond the “musts” of the law and implementing regulations and strays into the
“shoulds” of the guidance documents. This has the effect of creating heightened expectations by
students and communities across the country about what is legally required for Title 1X
compliance. For example, many institutions comply with the requirements of the implementing
regulations: they promulgate a notice of non-discrimination, designate a Title IX coordinator
and have prompt and equitable grievance procedures. While the first two requirements are fairly
self-evident, what constitutes prompt and equitable has become fodder for significant variations
in interpretation across the country.

As an example, Occidental College had, and continues to have, a Title IX

Coordinator who exercises oversight of all reports, investigations and resolutions of sexual and
gender-based harassment and violence. Occidental also had, and continues to have, a notice of
non-discrimination. And, as outlined in Section IV of this report, Occidental had, and continues
to have, grievance procedures for the investigation and resolution of Title IX complaints. The
policies and procedures, which have been updated regularly in accordance with the evolving
guidance, seek to provide prompt and equitable process. Each of these concepts — prompt and
equitable —has been a moving target as OCR has focused on the implementation of the grievance

®1d. at iv.

%1d. at vi.

-11-









As the laws and guidance continue to evolve, Occidental, like all colleges and
universities, must continue to adapt and incorporate the new federal and state law, regulations
and guidance.

D. The Dynamics of Sexual and Gender-Based Violence

It is important to frame this discussion with an understanding of how the
dynamics of sexual and gender-based harassment and violence inform campus responses. Most
incidents of harassment or violence occur between individuals known to one another, often
behind closed doors and typically without witnesses or physical evidence. The nature of the
relationship between a complainant and respondent can impact whether and when an incident is
reported. There is significant underreporting, both on college campuses and in society at large,
and there is often a delay in reporting, which can result in the loss of whatever physical or
forensic evidence may have been available at the time of the incident. Investigating and
evaluating an incident, therefore, requires an assessment of the credibility of the complainant and
respondent — in other words, a word-against-word credibility assessment.

Our experience as sex crimes prosecutors who have evaluated thousands of word-
against-word credibility cases reveals that an effective investigation demands scrupulous rigor in
fact gathering by individuals with appropriate training or experience, a toolkit designed to access
relevant and material information and precise documentation to support reliable decisions. The
investigation and evaluation of credibility also requires special expertise to evaluate the impact
of trauma, counter-intuitive behaviors, the unique response by each and every complainant, the
impact of alcohol or other drugs, and the use of predatory, pattern and grooming behaviors by a
respondent.

The very nature of a credibility determination uniformly subjects the results to
question by the non-prevailing party. Indeed, in 100% of credibility cases, at least 50% of the
constituencies involved will be dissatisfied with the result. That outcome dissatisfaction is not
only directed at the individual who caused the harm but also at the investigative or adjudicative
process or implementers who evaluated the conduct. The outcome is often challenged through
an appeal, an OCR complaint or a civil lawsuit filed by a complainant, a respondent or, in some
cases, both parties.

E. The College Context

In both the educational and law enforcement setting, there is a wide range of skill,
competence, experience and training of investigators and adjudicators. The criminal justice
system and the courts have long grappled with the dynamics of sexual, domestic and dating
violence and there is an evolving body of law designed to address what we know about the
nature of sexual assault cases. Over the past four decades, societal understanding has evolved
aided by the efforts of experts in the field of sexual and gender-based violence. Consequently
the law too eventually evolved to include what we have learned from those with training and
experience. The resulting statutes and case law address concepts regarding: sufficiency of the
evidence (the word alone of a complainant in a sexual assault case is sufficient to convict); rape
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in the law enforcement context, there is no similar mechanism to test the exercise of discretion to
investigate or prosecute based on the investigator or prosecutor’s lack of quality, training,
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That narrative follows a simple, yet compelling structure: A
student is sexually assaulted. When she gathers up the courage to
report the crime to her administration, she is met with indifference
or outright resistance. A shockingly callous quote from law
enforcement or a campus administrator is almost always
included.*’

Indeed, the author credits the activists for successfully “mount[ing] a stunning media campaign
— outing accused
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moments’ is hard to confirm, but they make for good headlines, attract hundreds of comments,
and have sparked a he-said/she-said battle between universities and survivors.”>?

The media coverage at Occidental has been no exception. Although the
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“Students are generally very active and not scared to share their experiences, but now
students and administrators feel cornered.”

“The campus dynamic is detrimental to the conversation.”
“The environment causes students to feel triggered and stressed.”

“One student described the fear that his opinion would not match that of the popular
narrative, so he has stopped speaking.”

“Both sides pointing fingers has created an environment where students who would
like to be part of the debate are not able to if they have any difference in thinking.”

“The strong advocates who are involved will continue to handle this in a way that
does not allow the conversation or the process of handling this difficult issue to grow
or move forward. This involves several discussions and individuals and they all need
to be considered.”

“Staff and faculty are afraid to speak freely for fear of being ostracized or pilloried.”
“Recognition that administrators do not have ill intentions, but that attacks on them
have become so personal that the dialogue can get caught up in defensiveness rather
than turning to the process and framework.”

“The administration doesn’t take this seriously; they are doing whatever they can to
silence the voices of survivors.”

“Pride in students stand

-22-



X “There is a culture of fear on the campus — fear to express a view that is contrary to
OSAC. This fear exists in faculty, in administrators and in students and has changed
the course of education at Oxy.”

We include this representative sampling of concerns and observation to shine a
light on how Occidental’s campus dynamics have eclipsed the potential for candid dialogue and
meaningful change, and in some aspects, have created a challenging environment for students
who are unable to navigate the conflict. We also heard concerns that some members of the
Occidental student body, including African-American women and members of the LGBTQ
community, have been marginalized and excluded from this conversation. We find these
dynamics unfortunate in that they serve no one, least of all the students whose safety and welfare
IS a priority for us all.

On March 26, 2014, members of the faculty issued a “Letter of Faculty Concern”
to their fellow faculty members. This letter echoes many of the same observations and concerns
shared with us through the anonymous suggestion box and in direct conversations over the
course of the past 18 months. In particular, the letter describes “a sense that our faculty
participation in College issues is becoming increasingly unproductive.” Further, while
recognizing that “several of the issues currently on our minds might only have emerged through
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collaborative partnership, and moving toward an improved future rather than remaining mired in
the past. We encourage the College and community members to create safe spaces for
conversation that prioritize inclusivity, diversity of view and respect for civil discourse. This
requires listening openly to our fellow community members, seeking to understand their
perspective, and searching for an inference of good will, rather than presuming a negative
inference.

The community dynamics at Occidental are broader than sexual and gender-based
harassment and violence, and frankly, they are beyond our skill set to completely and effectively
remedy. As we noted earlier, our climate observations are based on our campus visits and
experiences in the spring of 2013 and the 2013-2014 academic year. We note that the climate
appears to have been relatively quiet this fall, but we remain concerned about the community’s
ability to transcend the past difficulties. As recently as September 17, 2014, OSAC members
referred to a “culture of retaliation and hostility” on campus.>® We have also observed continued
concerns by students, staff and faculty who decline to engage in conversation or campus efforts
because of fear of OSAC’s response. We hope that the significant steps taken by the College
over the past 18 months and the hard work invested by those community members pressing for
needed change may be seen as a sign of a shared commitment to these issues and earnest steps
toward improved and effective policy and practice that tends to the welfare of students, staff and
faculty. As the College’s work continues, we encourage community members to seek
reconciliation, to listen intently to one another and to endeavor to give each other an inference of
good faith. The students you serve deserve nothing less.

> SeeDSAC Facebook Page, https://www.facebook.com/osacoalition.
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V. The Evolution of Policies, Procedures and Practices

Over the past several years, the College has invested significant energy, resources
and personnel to addressing issues of sexual and gender-based harassment and violence affecting
students, staff and faculty on campus. Some of these actions have been at the College’s own
initiative. Others have been in response to campus community members who have steadfastly
kept attention focused on the issues of sexual and gender-based harassment and violence. This
section provides an overview of the evolution of policies, procedures and practices and prior
recommendations to the College.
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The Sexual Assault Working Group was tasked with examining issues
surrounding sexual assault on campus and making recommendations to the Dean of Students
Office about how to improve the College’s policies and procedures. The Working Group issued
a written Report and Recommendations identifying the following issues of concern:

X Faculty/staff are not fully aware of their obligations if a student reports an incident of
sexual assault to them.

X Students are not fully aware of their options if they are sexually assaulted.

X Drunk sex is considered part of the college “hook up” culture and not considered rape
by most.

X Students do not understand “effective consent.”

X Students do not make formal complaints of sexual assault for many reasons, one of
them being that they do not want to “ruin” lives, due to the automatic expulsion
sanction.

X The appeals process goes to a single administrator to make the final decision, which
may place undue pressure on one individual.

X The appeals panel has too much authority to change the outcome.

x Sexual assault prevention discussions tend to be heteronormative and not inclusive of
LGBTQ audience members.>

As a result of the work of the Working Group and the recommendations by
NCHERM, the College made significant changes to policies and procedures in the fall of 2011
(outlined below).

B. 2011-2012

In July 2011, the College appointed Associate Dean of Students Dr. Erica O’Neal
Howard as Title 1X Coordinator. Moving the Title IX Coordinator from a faculty position to an
administrative position was based on: 1) recommendations by NCHERM; and 2) concerns
raised by students regarding the potential barrier to reporting caused by having a former, current
or prospective professor involved in the oversight of a report.

Services), Sarah Mofford (student and participant in Vagina Monologues), Assistant Dean of Students Tamara Rice
(Chair) and Dale Widoff (Athletics).

*® Sexual AssatuWorking Group 201@011 Report and Recommendatigmsdated).
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In the fall of 2011, the College convened a Sexual Misconduct Committee,
comprised of administrators, faculty members and students.>® This Committee was charged with
examining issues of sexual misconduct at Occidental and making recommendations to the Dean
of Students Office. The Sexual Misconduct Committee issued a set of written recommendations
that included educational programming and training recommendations, development of an
advocate program, enhanced visibility and access to anonymous reporting, addition of an
opportunity for participation in restorative justice/informal process and removal of “zero
tolerance” terminology that could be negatively associated with automatic expulsion.®’

The College also reviewed specific recommendations from Professors Caroline
Heldman and Lisa Wade, faculty members who would later assist in forming the Oxy Sexual
Assault Coalition (OSAC).>® OSAC, officially formed on February 14, 2012, describes its
mission on its webpage: “to raise awareness of the sexual assault epidemic, and to advocate for
best poIicEi_)gs and practices that provide for a safe and equitable student experience at Occidental
College.”

On November 2, 2011, the College implemented a Sexual Misconduct Policy to
incorporate the recommendations made by NCHERM, the Sexual Misconduct Committee and
Professors Heldman and Wade. Key changes in the policy included:

x Unification of separate sexual harassment and sexual assault policies into one
uniform policy and grievance procedure for students (sexual harassment involving
faculty and staff continued to be addressed separately);

x Expansion of the role of the Title 1X Coordinator to monitor each stage of the
grievance procedure and institute sanctions;

X Modification of the investigative model to use two investigators;

% The Sexual Misconduct Committee included: Assistant Dean of Students Tamara Rice, Dominic Alletto
(Assistant Director, Intercultural Community Center), Matthew Calkins (Director, Emmons Health and Counseling
Center), Assistant Dean Ella Turenne, Roberta Dacus (Lead Nurse Practitioner, Emmons Health and Counseling
Center), Caroline Heldman (Associate Professor of Politics), Thalia Gonzalez (Assistant Professor of Palitics),
Bianca Di Marcello (student, Program Assistant, Project SAFE), Audrey Logan (Program Assistant, Project SAFE),
Maurice Judge (student, KOXY radio host) and Alana Murphy (student).

%" Sexual Misconduct Committee Recommendatid@+2012(undated).
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x Removal of penal code definitions for rape and sexual battery and move to tiered
system of prohibited conduct: non-consensual sexual contact and non-consensual
sexual intercourse;

X Removal of automatic expulsion sanction and imposition of discretionary, graduated
sanction system (and subsequent removal of “zero tolerance” language based on
recommendation of Sexual Misconduct Committee);

X Reframing of the 2010 definition of consent to recognize non-verbal forms of
communication in the 2011 definition:

0 2010 Sexual Assault Policy definition, in relevant part: Both parties who have
the capacity to act freely must receive verbal agreement or physical
cooperation for sexual contact to be considered consensual under this Policy.
Both parties who have the capacity to act freely must receive verbal
agreement and positive physical cooperation for sexual intercourse to be
considered consensual under this Policy.

0 2011 Sexual Misconduct Policy definition, in relevant part: Consent can be
given by words or actions, as long as those words or actions create mutually
understandable clear permission regarding willingness to engage in (and the
conditions of) sexual activity.

x Narrowing of the definition of incapacitation to require a more discerning evaluation
of a person’s ability to give consent, based on the person’s ability to make reasonable
decisions rather than simply equating intoxication with incapacitation.

In May 2012, OSAC completed an evaluation of the College’s sexual assault
policies, practices and programming using “promising practices from academic scholarship, the
Department of Justice, and feedback from Oxy students who have experienced the process.”®
Those recommendations provided a foundation for many changes enacted by the College in 2012
and 2013.

C. 2012-2013

In the fall of 2012, at the request of Dean Avery, Assistant Dean of Students
Tamara Rice and Assistant Director Dominic Alletto developed a Sexual Assault Education
Strategic Plan. This plan reviewed the recommendations of the Sexual Assault Working Group,
the Sexual Misconduct Committee and OSAC in order to assess implementation of those
recommendations. Dean Howard also requested that Jennifer Heetderks, Counselor, Emmons
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Dr. LaMesha Carter, Visiting Fellow, Division of Student Affairs, commissioned a presentation
by the California Coalition Against Sexual Assault and a subsequent report on the development
of a Coordinated Community Response Team.

On November 6, 2012, OSAC issued a list of “12 Demands” to the Occidental
administration: 1) remove the automatic appeals language from the policy; 2) reinstate consent as
verbal consent in the policy; 3) establish a permanent Sexual Assault Advisory Committee; 4)
return the Title IX Coordinator position to the faculty; 5) inform the campus of all changes to the
sexual misconduct policy; 6) double the size of Project SAFE and give program assistants more
decision-making authority; 7) use the College’s crime alert system to inform the campus of
reported sexual assaults; 8) distribute a detailed annual sexual misconduct report; 9) establish a
24-hour sexual assault hotline; 10) provide annual Peace Over Violence training to all staff
involved in the sexual assault process; 11) provide annual Peace Over Violence training to all
student leaders; and, 12) bring Peace Over Violence to orientation for the next five years.®*

As reflected elsewhere in this letter, the College implemented many, although not
all, of these demands, albeit not as quickly as some had hoped. With respect to the policy
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D. 2013-2014

1. Interim Sexual Misconduct Policy
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to engage the community in conversation. This process contemplated the evaluation of
discretionary policy concepts about which there were diverse perspectives at Occidental.

As outlined in President Veitch’s August 23, 2013 letter to the community, the
policy:

X recognizes the importance of respect for the autonomy and agency of
complainants;

X seeks to remove barriers to reporting by delineating confidential resources and
promoting ease of access to reporting options;

X provides a
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Interim Policy was informed by individual perspectives, community feedback and the dynamics
of trauma and sexual and gender-based harassment and violence. It will continue to be an
iterative document and will continue to evolve on an annual basis. We are confident that OCR’s
review of this Interim Policy will acknowledge the care and attention to the law, the guidance
and the input of all community members, including the OSAC recommendations. Indeed, we
note that the White House Task Force released a policy checklist in April 2014 that
recommended language for inclusion in campus sexual misconduct policies. Occidental’s
Interim Policy, implemented six months before the White House Task Force report, already
incorporated the component parts of the White House Task Force’s policy checklist.”

2. Staffing

Since April 2013, the College has significantly expanded the professional
resources available to assure a coordinated and integrated approach to sexual and gender-based
harassment and violence. The College implemented dedicated resources at each level of the
institutional response: a Survivor Advocate to provide confidential advocacy for student
survivors; a dedicated Title IX Coordinator to oversee and provide education, prevention and
training programs, oversee the investigation and resolution of reports, assure compliance with all
aspects of Title IX and VAWA, and provide for consistent application of the Interim Policy; a
Hearing Coordinator to facilitate the hearing process; and a Clery Coordinator to oversee the
College’s compliance with Clery reporting responsibilities. In addition, the College has hired a
new Chief of Campus Safety and a new
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In early September 2013, just prior to the beginning of the fall semester, the
College appointed Lauren Carella as the new Interim Title IX Coordinator. Ms. Carella, a
former sexual assault prosecutor from Pennsylvania, actively worked to resolve cases that were
reported late in the spring of 2013, in a timely manner. Several factors contributed to delays in
these cases including: the difficulty in scheduling given the impact of summer break on the
availability of witnesses, investigators and panel members; the volume of cases reported late in
the semester; the transition of the Title IX Office to an independent and at that time not yet fully
resourced office; and Dr. Girton’s sudden and unexpected unavailability.

In October 2013, the College hired Cherie Scricca to serve as the Hearing
Coordinator under the Interim Policy. Previously, Dr. Scricca served as an independent
consultant to colleges, universities and higher education professional associations, advising them
on compliance-based concerns, organizational strategy, product development and service
diversification. Before coming to Occidental, Dr. Scricca held leadership positions at: the
University of Southern California; University of Maryland; University of California, Berkeley;
Golden Gate University; University of California, Hastings College of the Law; and Minnesota
State University, Mankato.

In February 2014, after a national search, the College hired Ruth Jones as the
permanent Title IX Coordinator. Ms. Jones previously served as a Professor of Law and
Associate Dean for Scholarship at the University of the Pacific, McGeorge Law School. She has
also served as a staff attorney for the National Organization for Women (NOW) Legal Defense
and Education Fund, where she pursued litigation, legislative advocacy, writing and public
speaking on women's rights, and as an Assistant District Attorney in the New York County
District Attorney’s Office, where she prosecuted domestic violence and child sexual abuse cases.
Ms. Jones is an accomplished author and lecturer on issues related to sexual and gender-based
harassment and violence. A copy of Ms. Jones’ curriculum vitae is attached as Appendix V1.

In June 2014, with funds from a grant from the U.S. Department of Justice’s
Office on Violence Against Women (OVW), the College hired Karla Aguilar as the full-time
Project S.A.F.E. Program Coordinator and Prevention Program Specialist. In this role, Ms.
Aguilar plans, coordinates and administers activities related to the goals of the OVW grant,
namely, developing and coordinating data collection, participating in OVW training workshops
and preparing and distributing program materials. She is also responsible for coordinating and
implementing prevention programming and bystander intervention training and assisting with the
Coordinated Community Response Team (CCRT). Before coming to Occidental, Ms. Aguilar
worked with the Los Angeles Conservation Corps and the American Civil Liberties Union’s
Reproductive Justice Project. She also currently volunteers as a certified sexual assault
coordinator/advocate at Peace Over Violence and is certified in domestic violence training. Ms.
Aguilar has a master’s in social work from the University of Southern California.

In August 2014, the College hired full-time General Counsel Leora Freedman.
Ms. Freedman previously served as University Counsel in the Chancellor’s Office in the
California State University system, where she was responsible for both the San Bernardino and
Stanislaus campuses. At CSU, she served as a member of the Academic/Student Affairs team
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and as an expert resource in the areas of student con
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V. Review of Past Cases

Our review of cases encompassed two academic years: 2011-2012 and
2012-2013. We conducted an in-depth review of all formal complaints of non-consensual sexual
intercourse or non-consensual sexual contact that proceeded to resolution through an
investigation and/or hearing panel. In 2011-2012, there were ten formal complaints: eight
involved a complaint of non-consensual sexual intercourse and two involved a complaint of non-
consensual sexual contact. In 2012-2013, there were seven formal complaints that met these
criteria: six involved a complaint of non-consensual sexual intercourse and one involved a
complaint of non-consensual sexual contact.

The terms non-consensual sexual intercourse and non-consensual sexual contact

encompass a broad range of behavior. Under the Sexual Misconduct Policy in effect between
2011-2012 and 2012-2013, non-consensual sexual intercourse was defined as:
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Prohibited Outcome Sanction Timing Appeal Timing to

Conduct to Resolution
Outcome of Appeal

Non-consensual Responsible  Expulsion 133 days*

Sexual

Intercourse
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Table 2: Admissions of Responsibility by Respondent

Prohibited Outcome Sanction Timing Appeal Timing to
Conduct to Resolution
Outcome of Appeal
Non-consensual Admission  One 27 days None N/A
Sexual Contact by the semester (Later expelled on
Respondent  probation another matter)
Non-consensual Admission  One 8 days None N/A
Sexual Contact by the semester
Respondent  probation
Non-consensual Admission  Three 55 days None N/A
Sexual Contact by the months (Later expelled for
Respondent  disciplinary another complaint)
probation

Table 3: Findings of Not Responsible

Prohibited Outcome Sanction Timing Timing to
Conduct to Resolution

Outcome of Appeal
Non-consensual Not None 52 days Appeal denied 13 days
Sexual Responsible
Intercourse
Non-consensual Not None 43 days None N/A
Sexual Responsible (Immediately
Intercourse expelled on a

concurrent matter)

Non-consensual Not None 48 days Appeal denied 20 days
Sexual Responsible
Intercourse
Non-consensual Not None 135 days* Appeal denied 121 days**
Sexual Responsible
Intercourse
Non-consensual Not None 109 days* Appeal filed and 29 days
Sexual Responsible later withdrawn
Intercourse

* Four of these reports were made in April or May, near or at the end of the academic year. The extended period of
resolution includes the intervening summer break. One of these reports involved a more extensive investigation.

** The delays in resolving these appeals included challenges in identifying the appellate authority and panel
members. One of these matters was ultimately resolved by an external adjudicator.
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In addition to these seventeen complaints, during this time frame, the College
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All of the complainants involved in these seventeen reports are female and all of
the respondents are male. We recognize that these cases do not provide an accurate view of the
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extensive and clearly delineated options for reporting, which seek to remove barriers and foster
increased reporting. Reports may be made to: the Title IX Coordinator, Deputy Title IX
Coordinators, the Dean of Students Office (including the Dean on Duty), Campus Safety and an
anonymous reporting option on the College’s website. In addition, the College has long
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has also required that all incoming students complete an online training program, “Alcohol-
Wise,” as a mandatory pre-registration requirement. As explained in the College’s orientation
materials, Alcohol-Wise is “designed to assist students in making healthy decisions rega